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(c) All parties in interest, known and 
unknown, including creditors, will be 
bound by the decision based on such 
hearing if they lived within the vicin-
ity of any place of posting during the 
posting period, whether they had ac-
tual notice of the hearing or not. As to 
those not within the vicinity of the 
place of posting, a rebuttable presump-
tion of actual notice will arise upon 
the mailing of such notice at a reason-
able time prior to the hearing, unless 
the said notice is returned by the post-
al service to the office of the OHA de-
ciding official unclaimed by the ad-
dressee. 

(d) Tribes to be charged with notice 
of death and probate. When a record re-
veals that a Tribe has a statutory op-
tion to purchase interests of a dece-
dent, such Tribe must be notified of the 
pendency of a proceeding by the the 
OHA deciding official having probate 
jurisdiction in such proceeding, and the 
certificate of mailing of notice of pro-
bate hearing or of a final decision in 
probate to the Tribe at its record ad-
dress will be conclusive evidence for all 
purposes that the Tribe had notice of 
decedent’s death and notice of the 
pendency of the probate proceedings. 

§ 4.212 Contents of notice. 
(a) In the notice of hearing, the OHA 

deciding official must specify that at 
the stated time and place the OHA de-
ciding official will take testimony to 
determine the heirs of the deceased 
person (naming him or her) and, if a 
will is offered for probate, testimony as 
to the validity of the will describing it 
by date. The notice must name all 
known presumptive heirs of the dece-
dent, and, if a will is offered for pro-
bate, the beneficiaries under such will 
and the attesting witnesses to the will. 
The notice must cite this subpart as 
the authority and jurisdiction for hold-
ing the hearing, and must inform all 
persons having an interest in the es-
tate of the decedent, including persons 
having claims or accounts against the 
estate, to be present at the hearing or 
their rights may be lost by default. 

(b) The notice must state further 
that the hearing may be continued to 
another time and place. A continuance 
may be announced either at the origi-
nal hearing by the OHA deciding offi-

cial or by an appropriate notice posted 
at the announced place of hearing on or 
prior to the announced hearing date 
and hour. 

DEPOSITIONS, DISCOVERY, AND 
PREHEARING CONFERENCE 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.220 Production of documents for 
inspection and copying. 

(a) At any stage of the proceeding 
prior to the conclusion of the hearing, 
a party in interest may make a written 
demand, a copy to be filed with the 
OHA deciding official, upon any other 
party to the proceeding or upon a cus-
todian of records on Indians or their 
trust property, to produce for inspec-
tion and copying or photographing, any 
documents, papers, records, letters, 
photographs, or other tangible things 
not privileged, relevant to the issues 
which are in the other party’s or 
custodian’s possession, custody, or con-
trol. Upon failure of prompt compli-
ance, the OHA deciding official may 
issue an appropriate order upon a peti-
tion filed by the requesting party. At 
any time prior to closing the record, 
the OHA deciding official upon his or 
her own motion, after notice to all par-
ties, may issue an order to any party in 
interest or custodian of records for the 
production of material or information 
not privileged, and relevant to the 
issues. 

(b) Custodians of official records will 
furnish and reproduce documents, or 
permit their reproduction, in accord-
ance with the rules governing the cus-
tody and control thereof. 

§ 4.221 Depositions. 
(a) Stipulation. Depositions may be 

taken upon stipulation of the parties. 
Failing an agreement therefor, deposi-
tions may be ordered under paragraphs 
(b) and (c) of this section. 

(b) Application for taking deposition. 
When a party in interest files a written 
application, the OHA deciding official 
may at any time thereafter order the 
taking of the sworn testimony of any 
person by deposition upon oral exam-
ination for the purpose of discovery or 
for use as evidence at a hearing. The 
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application must be in writing and 
must set forth: 

(1) The name and address of the pro-
posed deponent; 

(2) The name and address of that per-
son, qualified under paragraph (d) of 
this section to take depositions, before 
whom the proposed examination is to 
be made; 

(3) The proposed time and place of 
the examination, which must be at 
least 20 days after the date of the filing 
of the application; and 

(4) The reasons why such deposition 
should be taken. 

(c) Order for taking deposition. If after 
examination of the application the 
OHA deciding official determines that 
the deposition should be taken, he or 
she will order its taking. The order 
must be served upon all parties in in-
terest and must state: 

(1) The name of the deponent; 
(2) The time and place of the exam-

ination which must not be less than 15 
days after the date of the order except 
as stipulated otherwise; and 

(3) The name and address of the offi-
cer before whom the examination is to 
be made. The officer and the time and 
place need not be the same as those re-
quested in the application. 

(d) Qualifications of officer. The depo-
nent must appear before the OHA de-
ciding official or before an officer au-
thorized to administer oaths by the law 
of the United States or by the law of 
the place of the examination. 

(e) Procedure on examination. The de-
ponent must be examined under oath 
or affirmation and must be subject to 
cross-examination. The testimony of 
the deponent must be recorded by the 
officer or someone in the officer’s pres-
ence. An applicant who requests the 
taking of a person’s deposition must 
make his or her own arrangements for 
payment of any costs incurred. 

(f) Submission to witness; changes; sign-
ing. When the testimony is fully tran-
scribed, the deposition must be sub-
mitted to the deponent for examina-
tion and must be read to or by him or 
her, unless such examination and read-
ing are waived by the deponent or by 
all other parties in interest. Any 
changes in form or substance which the 
deponent desires to make must be en-
tered upon the deposition by the officer 

with a statement of the reasons given 
by the deponent for making them. The 
deposition must then be signed by the 
deponent, unless the parties in interest 
by stipulation waive the signing, or the 
witness is ill or cannot be found or re-
fuses to sign. If the deposition is not 
signed by the deponent, the officer 
must sign it and state on the record 
the fact of the waiver, or of the illness 
or absence of the deponent or the fact 
of the refusal to sign together with the 
reason, if any, given therefor; the depo-
sition may then be used as fully as 
though signed, unless the OHA deciding 
official holds that the reason given for 
refusal to sign requires rejection of the 
deposition in whole or in part. 

(g) Certificates by officer. The officer 
must certify on the deposition that the 
deponent was duly sworn by the officer 
and that the deposition is a true record 
of the deponent’s testimony. The offi-
cer must then securely seal the deposi-
tion, together with two copies thereof, 
in an envelope and must personally de-
liver or mail the same by certified or 
registered mail to the OHA deciding of-
ficial. 

(h) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a 
hearing if the OHA deciding official 
finds that the witness is absent and 
that his or her presence cannot be 
readily obtained, that the evidence is 
otherwise admissible, and that cir-
cumstances exist that make it desir-
able in the interest of fairness to allow 
the deposition to be used. If a deposi-
tion has been taken, and the party in 
interest on whose application it was 
taken refuses to offer the deposition, or 
any part thereof, in evidence, any 
other party in interest or the OHA de-
ciding official may introduce the depo-
sition or any portion thereof on which 
he or she wishes to rely. 

§ 4.222 Written interrogatories; admis-
sion of facts and documents. 

At any time prior to a hearing and in 
sufficient time to permit answers to be 
filed before the hearing, a party in in-
terest may serve upon any other party 
in interest written interrogatories and 
requests for admission of facts and doc-
uments. A copy of such interrogatories 
and requests must be filed with the 
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